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DETAILED ACTION 

1 . This action is in response to applicant's amendment received on 03/10/2008. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 14-21, 26-28, 33, 36, and 37 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Zucherman (U.S. Publication 2001/0016743). 

First, the examiner would like to note that the word "boss" is being broadly 
interpreted as follows, "a circumscribed rounded swelling; a protuberance" 
(www.dictionary.com). Therefore, the examiner is interpreting a boss as being a 
protuberance. The examiner further believes that a bar is a specific type of boss or 
protuberance and will interpreted as such for examination purposes. Zucherman 
discloses a plurality of embodiment of a device, for example Figures 64-66, comprising 
an interspinous wedge capable of being inserted between adjacent spinous processes. 
The wedge comprises a first end and a second end shaped to engage with and receive 
the spinous processes, a first lateral side and a second lateral side extending from the 
first end to the second end, at least one elastically deformable zone, two compressive 
lateral elements independent of one another comprising anchorage pieces capable of 
receiving pedicle screws are disposed of either lateral side in a longitudinal direction 
capable of being deformed between releasing positions and compressive positions and 
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capable of being connected to a treated vertebra with one end and to another treated 
vertebra by its other end, and two lateral transmission element, i.e. bosses, disposed 
between the compressive lateral elements and the wedge capable of pressing against 
the lateral sides of the wedge substantially midway between the first and second ends 
in the transverse direction near the elastically deformable zone (see Figure 1 below). 
The examiner is interpreting a circular segment of each strap as being the anchorage 
pieces. Zucherman further discloses a device wherein the zone has a limit of 
compressibility in the transverse direction that is reached at a predetermined tilted 
position, wherein the compressive lateral elements have a limit of deformation in the 
transverse direction that is reaches at a predetermined tilted position, wherein the 
compressive lateral elements are elastically deformable between the releasing and 
compressive positions, wherein the compressive lateral elements are elastically 
deformable generally along an axis of the spine, wherein the compressive lateral 
elements are capable of passing beneath the laminae of the vertebrae, wherein the 
compressive lateral elements are capable of being deformed between releasing 
positions, which they occupy when the vertebrae are in lordosis or when the spinal 
column is extended, and when they are relatively spaced apart from the wedge in the 
transverse direction, and compressive positions which they occupy when the spinal 
column is in flexion, and wherein they are relatively close to the wedge in the transverse 
direction, and wherein the two lateral transmission elements are disposed in a manner 
to press against in the wedge in a transverse direction when the compressive lateral 
elements are displaced in the compressive positions. 
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4. Claims 14-21 and 26-27 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Portney (U.S. Patent 6,152,959). 

Portney discloses a device comprising an interspinous wedge (50) capable of 
being inserted between adjacent spinous processes. The wedge comprises a first end 
and a second end shaped to engage with and receive the spinous processes, a first 
lateral side and a second lateral side extending from the first end to the second end, at 
least one elastically deformable zone, two compressive lateral elements (52) 
independent of one another comprising eyelets (72) capable of receiving pedicle screws 
are disposed of either lateral side in a longitudinal direction capable of being deformed 
between releasing positions and compressive positions and capable of being connected 
to a treated vertebra with one end and to another treated vertebra by its other end, and 
two lateral transmission elements (58), i.e. bosses, disposed between the compressive 
lateral elements and the wedge capable of pressing against the lateral sides of the 
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wedge substantially midway between the first and second ends in the transverse 
direction near the elastically deformable zone (see Figure 2 below). Portney further 
discloses a device wherein the zone has a limit of compressibility in the transverse 
direction that is reached at a predetermined tilted position, wherein the compressive 
lateral elements have a limit of deformation in the transverse direction that is reaches at 
a predetermined tilted position, wherein the compressive lateral elements are elastically 
deformable between the releasing and compressive positions, wherein the compressive 
lateral elements are elastically deformable generally along an axis of the spine, wherein 
the compressive lateral elements are capable of passing beneath the laminae of the 
vertebrae, wherein the compressive lateral elements are capable of being deformed 
between releasing positions, which they occupy when the vertebrae are in lordosis or 
when the spinal column is extended, and when they are relatively spaced apart from the 
wedge in the transverse direction, and compressive positions which they occupy when 
the spinal column is in flexion, and wherein they are relatively close to the wedge in the 
transverse direction, and wherein the two lateral transmission elements are disposed in 
a manner to press against in the wedge in a transverse direction when the compressive 
lateral elements are displaced in the compressive positions. 
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Allowable Subject Matter 

5. Claim 35 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Response to Arguments 

6. Applicant's arguments with respect to claims 14-21 , 26-28, 33, and 35-37 have 
been considered but are moot in view of the new ground(s) of rejection. The applicant's 
argument that Zucherman does not disclose the invention as claimed is not persuasive. 
The examiner has presented new grounds of rejection as necessitated by the 
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amendment showing a new interpretation of Zucherman that reads upon the invention 
as claimed. The applicant's argument that Portney does not disclose an interspinous 
wedge with a first end and a second end shaped to engage with and receive the 
spinous process is not persuasive (emphasis added by the examiner). First, the 
examiner would like to note the limitation of being an interspinous spacer is an intended 
use limitation and the device of Portney is capable of being used in such a manner if 
one so desired. Second, the examiner would like to note that the word "receive" is 
broadly defined as, "to bear the weight or force of; support" (www.dictionary.com). 
Therefore, as long as the device of Portney is capable of bearing the weight or 
supporting the spinous process of any type of vertebra, such as a bird, a baby, or any 
other animal, than the device reads upon the limitation of the claim. The examiner 
believes the Portney device is capable of bearing the weight or supporting the spinous 
process of some vertebra and is therefore capable of performing the functional limitation 
of the claim. The examiner has presented new grounds of rejection as necessitated by 
the amendment making this office action FINAL. 

Conclusion 

7. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Nicholas Woodall/ 
Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



